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IN THE CORPORATION COURT FOR THE CITY OF STAUN- 
TON, VA. 



Commonwealth of Virginia v. Baltimore & Ohio Railroad 

Company. 

Railroad Rate Bill — Constitutionality of Churchman Act. — The 

act approved March 15th, 1906, called the Churchman two-cent 
mileage bill, which provides that "All transportation companies or 
corporations, operated by steam, shall at all times keep on sale at 
e?ch and every station mileage books of five hundred miles and 
over;" and that "It shall be unlawful for any transportation company 
or corporation, operated by steam, to charge or collect a greater 
sum than two cents per mile on such mileage books, and such mileage 
books shall be good and valid for the use of any dependent household 
member of the family of the party to whom issued, dwelling under 
the same roof, within one year from the date of same," is uncon- 
stitutional and void, because it is class legislation and not for the 
ec|ual benefit of the whole people, and therefore is in violation of the 
fourteenth amendment to the federal constitution. 

The legislature of Virginia, by an act approved March IS, 
1906, directs that "All transportation companies or corporations, 
operated by steam, shall at all times keep on sale at each and 
every station mileage books of five hundred miles and over ;" 
and that "It shall be unlawful for any transportation company 
or corporation, operated by steam, to charge or collect a greater 
sum than two cents per mile on such mileage books, and such 
mileage books shall be good and valid for the use of any de- 
pendent household member of the family of the party to whom 
issued, dwelling under the same roof, within one year from the 
date of same." 

The legislature further directs that these regulations shall 
continue in force until changed by the State Corporation Com- 
mission. 

On June 15, 1906, John W. Churchman applied to the ticket 
agent of the defendant company at its office in Staunton for a 
five hundred mile mileage book, and tendered therefor ten dol- 
lars ($10) lawful money. This application was refused and Mr. 
Churchman was informed by the agent that there were no such 
books on sale. On June 19, 1906, he filed with the common- 
wealth's attorney for the city of Staunton a complaint in which 
he set out these facts and asked that the necessary legal steps be 
taken to the end that this railroad company might be compelled 
to comply with the provisions of that act. 

In accordance with the prayer of this petition there was filed 
on behalf of the commonwealth, in the clerk's office of this court, 
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on June 19, 1906, an information in which the foregoing facts 
were duly set out This information was docketed and was set 
down for hearing on July 10, 1906. At that time a motion for a 
continuance was submitted; that was denied and the cause came 
on to be heard upon demurrer and motion to quash. 

1. The first objection urged against this statute is that it is 
so vague as to be impossible of enforcement. It is not deemed 
necessary to consider this objection in detail. There can be no 
substantial difficulty in ascertaining what the legislature intended 
to say. 

2. Again, it is said that even if this statute is susceptible of in- 
telligent interpretation, the information is defective in that it 
does not follow its language. This information charges that Mr. 
Churchman, on June 15, 1906, applied to the defendant company 
for a five hundred mile mileage book, tendering at the time the 
price therefor provided by statute, and that this application was 
refused. It is not deemed necessary to copy the information into 
this opinion; the foregoing facts are charged in suitable lan- 
guage, and it is believed that the same is sufficient. 

3. It is further said that the power to prescribe rates is vested 
by the state constitution exclusively in the State Corporation 
Commission, and that any attempt by the legislature to exercise 
this function is unconstitutional and void. 

Ratemaking power is one that falls naturally within the domain 
of the legislature, as indeed does all the lawmaking power of the 
state, and the presumption is that such powers continue until their 
absence is made to affirmatively appear. Mr. Cooley, quoting 
with approval from a New York case, says: 

"Indeed it is difficult upon any general principle to limit the 
omnipotence of the sovereign legislative power by judicial inter- 
position except so far as the express words of a written constitu- 
tion give that authority." Const. Lim. 240. 

Where in our written constitution is this power denied to the 
legislature ? 

If this legislative power is abrogated at all it is by § 156b. 
There the State Corporation Commission is vested with the power 
to prescribe rates and it is said that this "Authority of the com- 
mission (subject to review on appeal as hereinafter provided) to 
prescribe rates, charges and classification of traffic for trans- 
portation and transmission companies, shall be paramount; but 
its authority to prescribe any other rules, regulations or require- 
ments for corporations or other persons shall be subject to the 
superior authority of the general assembly to legislate thereon by 
general laws." 

Not unless "paramount" can be construed to mean "exclusive" 
is this position tenable. No dictionary so defines it. The Cen- 
tury says that it means "supreme, superior in power or jurisdic* 
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tion, chief," and by way of illustrating its accurate use adds this 
quotation from Blackstone: "Thus all the land of the kingdom 
is supposed to be holden mediately or immediately of the King, 
who is styled the Lord paramount, or above all." 

While for the same purpose Webster gives this quotation from 
Mr. Clay: "I owe a paramount allegiance to the Union — a 
subordinate one to my own State." 

Indeed, so far from being a synonym of exclusive, it primarily 
suggests the existence of another but subordinate power, nor are 
the conditions which obtain here unusual. Municipal corpora- 
tions are vested with legislative power, subject to the paramount 
power of the legislature. States are permitted in many instances 
to regulate interstate commerce, subject to the paramount power 
of federal legislation, and so here the legislature may prescribe 
reasonable and proper regulations that must be enforced until 
they are set aside by the paramount power of the commission. 

4. It is further said that the constitution of Virginia provides 
that no rate shall be prescribed until at least ten days notice has 
been given to the carrier affected. 

This limitation, in terms, rests upon the power of the State 
Corporation Commission and is not imposed on the legislature. 

5. It is further said that the rates now in force have been ap- 
proved by the State Corporation Commission. If this be true 
the court has no knowledge of it. Indeed it is not alleged that 
there has been affirmative action, but it is said that approval flows 
from acquiescence, that failure to disapprove amounts to ap- 
proval. This can not be true, but for reasons stated in the sixth 
subdivision of this opinion this is not a matter of practical im- 
portance. 

6. In conclusion it is said that the legislation in question vio- 
lates that part of the federal constitution which forbids the tak- 
ing of property without due process of law, and which 
guarantees to all persons the equal protection of the laws. 

The power in the state to impose reasonable regulations on 
common carriers is one that has been exercised from time imme- 
morial. Munn z\ Illinois, 94 U. S. 113. "This legislation may 
be justified by the fact that these various occupations are neces- 
sarily to a certain extent monopolistic in their nature, and that 
in dealing with customers the parties do not stand upon an equal- 
ity, the latter being practically compelled to submit to such 
terms as the former may choose to exact, unless the state shall, 
acting in the interest of the public, elect to interfere and pre- 
scribe a maximum charge." Minneapolis R. R. v. Minnesota, 186 
U. S. 257. 

Is this act a fair instance of the exercise of this admitted power, 
or does it belong to that class of legislation which is prohibited 
b\ r the Fourteenth Amendment? 
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This brings us to a consideration of the case of Lake Shore, 
etc., R. Co. v. Smith, 173 U. S. 684. From that case it appears 
that the state of Michigan had enacted a law very similar in its 
provisions to this, wherein it was provided that thousand mile 
tickets, or mileage books, should be kept on sale in that state by 
the railroads for use on the upper peninsula at twenty-five dol- 
lars, and on the lower, at twenty. When that law was enacted 
there was already in force in that state a statute prescribing 
three cents per mile as a maximum rate. It is conceded by the 
commonwealth that this case is directly in point, provided there 
is any maximum rate fixed in Virginia, while the defendant 
contends that it is in point whether such a maximum rate has 
been fixed or not. We are first to inquire if such maximum rate 
has been fixed. Section 1294c, Code of 1904, subsection 5, pro- 
vides that: 

"Every transportation company shall print and keep open 
for public inspection schedules showing the rates, fares and 
charges for the transportation of passengers and property which 
have been established and which are in force at the time upon its 
route." 

Subsection 6 provides that when this is done no advance shall 
be made until the same has been approved by the State Cor- 
poration Commission, while subsection 17 provides, that rates 
prescribed by the State Corporation Commission shall be pre- 
sumed to be reasonable. 

It is not believed that the legislature has here prescribed maxi- 
mum rates ; it simply gave to the railroads the unrestricted power 
to make such rates as they desired, subject only to the provision 
of § 1202 of the Code of 1887, now repealed, which fixed six 
cents per mile as the maximum rate. Surely, it can not be that 
the legislature fixed a rate which must be deemed reasonable 
when it delegated to the roads the power to fix their own rates. 
To state this claim is to refute it, and if additional authority were 
peeded it is furnished by the fact that the same act which gives 
this power to the railroads provides that the rates fixed by the 
commission shall be deemed reasonable, thus, by clear implica- 
tion, denying the benefit of that presumption to those fixed by the 
roads themselves. 

To this extent this case may be differentiated from Lake 
Shore, etc., v. Smith. Assuming this to be true, we are further 
to inquire if the reasoning of the court there applies here. 

Speaking of the Michigan statute directing the sale of mileage 
books, the court said: "We can not regard this exceptional 
legislation as the exercise of a lesser right which is included in 
the greater one to fix by statute maximum rates for railroad 
companies. The latter is a power to make a general rule appli- 
cable in all cases and without discrimination in favor of or 



306 12 VIRGINIA LAW REGISTER. [August 

against any individual. It is the power to declare a general law 
upon the subject of rates beyond which the company can not go, 
but within which it is at liberty to conduct its work in such man- 
ner as may seem to it best suited for its prosperity and success." 

And again, it ts said that this legislation "Assumes to provide 
for a discrimination, an exception in favor of those who may 
desire to purchase tickets at what might be called wholesale 
rates — a discrimination which operates in favor of the wholesale 
buyer, leaving the others subject to the general rule." 

The court here says, in unmistakable terms, if it says anything, 
that legislation of this kind must be horizontal, applying alike 
to every ticket and to every individual. Its reasoning applies 
with greater force where no maximum rate is fixed than where 
it is, for if it is an unlawful discrimination to leave the purchasers 
of ordinary tickets "subject to the general rule," then a fortiori 
it would be to subject them to the untrammelled powers of the 
railroads, _ without even that protection which a maximum rate 
would throw around them. 

That authority goes on to say : "The power of the legislature 
to enact general laws regarding a company and its affairs does 
not include the power to compel it to make an exception in favor 
of some particular class in a community, and to carry the mem- 
bers of that class at a less sum than it has the right to charge 
for those who are not fortunate enough to be members thereof. 
This is not. a reasonable regulation." 

And that "Regulation for maximum rates for present trans- 
portation of persons, or property, bear no resemblance to those 
which assume to provide for the purchase of tickets in quan- 
tities at a lower than the general rate, and to provide that they 
shall be good for years to come. This is not fixing the maximum 
rate, nor is it proper regulation. It is an illegal and unjustifiable 
interference with the rights of the company." 

In answer to the suggestion that it might be within the power 
of the legislature to provide for the general sale of tickets at this 
rate, the court said: "There is no presumption, however, that 
certain named rates which it is said the legislature might fix but 
which it has not, would, in case it did so fix them, be reasonable 
and valid. That it has not so fixed them affords a presumption 
that they would be invalid, and that presumption would remain 
until the legislature actually enacted the reduction. At any rate, 
there is no foundation for a presumption of validity in case it 
did so enact, in order to base the argument that a partial reduc- 
tion, by means of this discrimination, is therefore also valid 
And this argument also loses sight of the distinction we made 
above between the two cases of a general establishment of maxi- 
mum rates and the enactment of discriminatory, exceptional and 
partial legislation upon the subject of the sale of tickets to in- 
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dividuals willing and able to purchase a quantity at any one time. 
The latter is not an exercise of the power to establish maximum 
rates." 

It is true that there was a maximum rate in Michigan, and 
that there is none in Virginia; but this reasoning of the court 
leads us irresistibly to the conclusion that the same judgment 
would have been rendered had either condition obtained, the 
dominant idea being that this is class legislation and is not for 
the equal benefit of the whole people. As it would be unlawful 
to say that dealers who handle five hundred car loads of coal 
are to pay a certain fixed tariff, leaving retailers to shift for 
themselves, so it is unlawful to say that those who purchase 
mileage in quantities are entitled -to a consideration which the 
statute does not extend to those who buy ordinary tickets. 

Whether we assent to this reasoning or not, it is so written, 
and to this unambiguous declaration of the supreme court of the 
United States there is nothing to add; its judgment on federal 
questions is the law of the whole land. 

The court is therefore of opinion that said act of March 15, 
1906, is in violation of the fourteenth amendment to the federal 
constitution, and therefore void. This proceeding must be dis- 
missed. 

Henry W. How, Judge. 

Note. 

The corporation court of Staunton in this case bases its decision 
squarely on Lake Shore, etc., R. Co. v. Smith, 173 U. S. 684, so that 
it may be instructive to inquire into the scope and extent of this 
decision and its effect on any subsequent action of the legislature. 
Our conclusion is that in so holding the court is not thereby inter- 
fering with the -power of the legislature over railroads, as corpora- 
tions or common carriers, to so legislate as to fix maximum rates, 
provided they are not unreasonable and confiscatory, to prevent ex- 
tortion or undue charges, and to promote the safety, health, con- 
venience or proper protection of the public; but it only says that the 
particular legislation in review in this case does not partake of the 
character of legislation fairly or reasonably necessary to attain any 
of those objects, and that it does violate the federal constitution. 



